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Abstract

The main goal of this paper is to evaluate international community approaches to-
wards resolving institutional problems in deeply divided societies that have experi-
enced the trauma of civil war in their recent past. International actors decided to
“borrow sovereignty” to these countries through different international interven-
tions. With temporal distance, we can now conclude that the cases of Bosnia and
Herzegovina and Kosovo are proof that similar intervention arrangements can have
completely different outcomes. The main problem in the case of Bosnia and Herze-
govina (BiH) is that the Office of High Representative (OHR) has transformed a
“permanent peace process” into a “permanent Berlin Congress.” In comparison to
Kosovo, the different outcomes in the two cases are the result of two different para-
digms of foreign intervention: one is a “parasitic paradigm” (BIH), in which exter-
nal actors perpetuate an extraordinary state without stability and democratisation;
the second is a “decomposing paradigm” (Kosovo), in which the same actors slowly
weaken their positions by transferring powers to domestic institutions.
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GELIEHENE SOUVERANITAT UND IHRE
INSTITUTIONELLEN AUSWIRKUNGEN IN TIEF
GESPALTENEN GESELLSCHAFTEN

Fallstudie zu Bosnien und Herzegowina und Kosovo

Zusammenfassung

Das Hauptziel dieses Beitrags ist es, die Ansitze der internationalen Gemeinschaft
zur Losung institutioneller Probleme in tief gespaltenen Gesellschaften zu bewer-
ten, die in ihrer jiingsten Vergangenheit das Trauma eines Biirgerkriegs erlebt haben.
Internationale Akteure haben beschlossen, diesen Lindern durch verschiedene inter-
nationale Interventionen ,Souverinitit zu verleihen®. Mit dem zeitlichen Abstand
konnen wir nun feststellen, dass die Fille Bosnien und Herzegowina und Kosovo
ein Beweis dafiir sind, dass dhnliche Interventionsmafinahmen zu véllig unterschied-
lichen Ergebnissen fiithren kdnnen. Das Hauptproblem im Fall von Bosnien und
Herzegowina (BiH) besteht darin, dass das Biiro des Hohen Reprisentanten (OHR)
den ,permanenten Friedensprozess® in einen ,,permanenten Berliner Kongress® ver-
wandelt hat. Im Vergleich zum Kosovo sind die unterschiedlichen Ergebnisse in den
beiden Fillen das Resultat zweier verschiedener Paradigmen auslindischer Interven-
tion: Das eine ist ein ,,parasitires Paradigma“ (BiH), bei dem externe Akteure einen
ungewdhnlichen Staat ohne Stabilitit und Demokratisierung aufrechterhalten; das
andere ist ein ,,zergliederndes Paradigma® (Kosovo), bei dem dieselben Akteure ihre
Positionen langsam schwichen, indem sie Befugnisse an inlindische Institutionen
tbertragen.

Schlisselworter: Staatsaufbau; Auslindische Interventionsagenturen; Post-Kon-
flike-Gesellschaften; Paternalistische Stellvertreterregierung

Introduction

Societies that have suffered the traumatic experience of war in their recent
histories have often remained “imprisoned” in their own divisions. The cre-
ation of a political framework, which would enable the peaceful overcom-
ing of initial barriers to establishing a shared sovereignty, cannot provide all
the possible solutions to the problems that emerge during the development
of a political system. The actors in the international community, who pro-
vide constitutional-legal variants of political solutions for transitional pe-
riods, have never completely created self-sustainable systems. In different
systems, we may find various forms of external, institutional “safeguards,”
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whose initial purpose is to maintain a state of peace and to direct the course
of transition. In this context, some forms of divided sovereignty, or even a
protectorate, seem to be in the interest of the domestic society. (O’Hagan
2007, p. 29) Every form of international engagement entails a certain dose
of “custodial super-nationality,” (Rodin 1996, p. 153.) which implies that
the domestic actors neither possess sufficient knowledge nor the political
determination to create an efficient democratic system.

The focus of this paper is an analysis of two post-conflict interventions
of the international community in Bosnia and Herzegovina and Kosovo.
There are multiple reasons that justify the comparison of the two. They
were both constituent parts of the same country, and therefore, they share
a lack of democratic tradition. They both experienced ethnic wars and are
characterised by interethnic division, which is reflected through the lack of
minimal consensus on statehood. Yet, they still share strategic goals which
are reflected in their aspirations to accede to Euro-Atlantic integrations.
Post-conflict reconstruction of both states has been led by international
actors, and therefore, a comparison of the two may provide some clear an-
swers as to why their engagement in Kosovo is on the decline, and Koso-
vo’s domestic institutions’ functionality is increasing, while BIH is still a
non-functional state, and international actors are still ever-present in it.

The comparison will be conducted on the basis of two variables: the legal
basis and legitimisation of the interventions, and the final outcome of the
interventions with respect to the scope of their current involvement. The
first variable is derived from the legal documents which legitimise the in-
volvement of international subjects in the domestic political system, while
the other variable is derived from the analysis of their current involvement
and powers. The paper will not analyse specific actions or decisions of the
international actors as our goal is not to evaluate their actions but to anal-
yse the grounds of legitimacy on which these actions were based. Specific
actions will serve as examples to demonstrate the existence of two opposite
post-conflict reconstruction paradigms. For the purpose of this paper, Stef
Jansen’s term, Foreign Intervention Agencies (FIA), will be used to desig-
nate the broad spectrum of different international actors and institutions,
which were conceived as contemporary tools to overcome a critical historical
moment — to end the war and establish a sustainable society and functional
state. (Jansen 2006, p. 196) Finally, we must emphasise that the experiences
of BIH and Kosovo are not inferring a universal analytic model which could
be equally applicable to all international interventions, but rather a simple
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matrix based on input and output that can evaluate the expediency and le-
gitimacy of post-conflict reconstruction of nationally divided societies.

1. Theoretical background of the analysis

The post-Cold War context has both increased the relevancy of interna-
tional interventionism and also altered it significantly. (see Luckman 2005,
p- 17) The scope of interventions has varied from military actions, diplomat-
ic efforts to stop conflict and establish peace, all the way to the post-Cold
War type of reconstruction. Yosef Jabareen classifies the entire scope of the
above-listed actions into the single generic category of exogenous interven-
tions, (Jabareen 2013, p. 113) of which external post-conflict interventions,
(Bojicic-Dzelilovic, Kostovicova and Rampton 2014, p. 275) which are the
focus of our analysis, are a constituent part. Political theory has not kept
pace with the turbulence of post-Cold War interventionism, and Jabareen
argues that the period is characterised by a lack of comprehensive theory of
post-conflict reconstruction and by the ambiguity of the term post-conflict,
which is “used casually in many completely different state contexts and po-
litical conditions.” (Jabareen 2013, p. 108) Nevertheless, for the purpose
of the analysis, we will focus on deeply divided societies that have recently
experienced internal conflict, and for the theoretical basis, we will use the
terms and theses derived from studies on peace building and state-build-
ing processes. These terms are post-conflict reconstruction or recovery (see
Barakat and Zyck PP 1919 of societies destroyed by wars. “Post-conflict
reconstruction is undertaken by outsiders to rebuild collapsed states, and
aim ‘to establish comprehensive and lasting structures to rationalize com-
petition within society by establishing a legitimate and accountable state.””
(Jabareen 2013, pp. 112-113) The role and legitimacy of the actions under-
taken by international actors (FIA) in post-conflict reconstruction are the
subject of our analysis. We are not addressing military or any other form of
intervention during the armed conflicts themselves; we are solely interested
in the post-conflict involvement of FIA.

Alina Rocha Menochal demonstrates that the dominant approach in po-
litical theory of the 1990s was a peace building concept derived from the
idea of liberal peace. (see Tschirigi**** P>

“The empbhasis of this “liberal peace building” model was on holding a suc-

cessful post-conflict election as fast as possible (usually within a year or two
of the signing of a peace agreement) and on laying the foundations of a
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market-oriented economy, with the assumption or expectation that these pro-
visions would prove sufficient in themselves to enable host societies to embark
on a road towards lasting peace.” (Rocha Menochal 2011, p. 1717)

The actions in question were civil missions, through which FIA tried to
overcome the period of post-conflict recovery and help domestic actors to
establish peace. They were characterised by a high degree of legitimacy as
war-torn societies were unable to maintain peace on their own. It became
evident later that these peace building interventions had many deficiencies
which hindered them from achieving their goals. Necla Tschirgi argues,
“Yet, the picture of international peace building strategies pursued through-
out the 1990s is one of ad hoc, piecemeal, and fragmented responses by a
multitude of actors without an overall political framework or an institu-
tional base.” (Tschirigi 2004, p. 5) This resulted in the creation of anomalies
within the domestic system and drastically reduced the chances of establish-
ing a functional state and permanent peace. In the late 1990s, the concept
was broadened with the goal of increasing state efficiency, and so it became
a state building concept. Rochal Menochal defines it as follows: “In its sim-
plest formulation state building refers to the set of actions undertaken by
national and/or international actors to establish, reform and strengthen
state institutions where these have been seriously eroded or are missing.”
(Rocha Menochal »-21:p-1719) Since then, the focus has shifted more towards
fragile states and less towards the possibility of renewed conflicts, because
the former are a constant source of threat to international order which has
been reduced to the “usual formula of liberal democracy, good governance,
and economic liberalisation.” (Luckham 2005, p. 33)

There are various perceptions of the state building process, and they are
usually differentiated by successive phases. (see de Zeuuw 2001, pp. 19-24)
The basic function has been reduced to the establishment of functional insti-
tutions while democratisation is conducted sporadically or as the last phase.
This is a weak spot of nationally divided societies in which military conflict
turned into political conflict without the establishment of a statchood base
and mutual trust. All phases become futile without a basic agreement on liv-
ing together in a common state. A state building process is always supported
by international actions and guarantees and has to be “the expression of a
common understanding, usually forged among elites, about how political
power is to be organised and exercised, and about how the nature of the
relationship between state and society is to be articulated.” (Rocha Meno-
chal »2011p-1721) Therefore, Luckham emphasises the importance of creating
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a power-sharing constitutional framework which will turn the conflicted
sides into political actors. (Luckham 2005, p. 36) This implies a refusal to
blindly follow the enforcement of a liberal peace model, acceptance of the
specificities of a local situation, and acceptance of some sort of hybridisa-
tion of the political order. (Aguirre and van der Borgh 2010) If local speci-
ficities are neglected, divided societies often become “an experiment of so-
cial engineering controlled by actors outside.” (de Zeuuw 2001, p. 27) Such
situations can lead to the establishment of “paternalist proxy governance”
(Bojicic-Dzelilovic, Kostovicova and Rampton 2014, p. 8) in which FIA im-
pose decisions without consideration of domestic actors. Paternalist proxy
governance strays further away from the initial intentions: ending conflicts,
establishing peace, and establishing a stable democratic state. These forms
of exogenous interventions are characterised by two crucial issues: relations
towards domestic actors and the problem of sovereignty.

The original concept of state building envisages FIA as experts, who will
empower domestic institutions and actors until they have reached a level
of self-sustainability. However, more often than not, they consider domes-
tic actors as inadequate or incompetent to even manage reform processes,
let alone to independently govern the state. If “handing over the reins of
authority to appropriate civilian institutions or indigenous officials, and
redeploying forces as quickly as possible” (Jabareen 2013, p. 115) is a prior-
ity of every exogenous intervention, then it is clear that many of them have
largely exceeded their mandates. In these cases, the domestic actors become
dependent on external intervention, (Shinoda 2018, p. 30) and in some
cases, the political system becomes paralysed without FIA actions. There-
fore, many have started to observe the state building process from a bot-
tom-up perspective, in which domestic actors are not just passive recipients
of a prearranged process. The legitimacy of the interventions is observed on
the basis of the domestic actors’ perception. (see Spitka 2016, p. 38.) Local
specificities are appreciated on a theoretical level, which can be observed as
a local turn. (Daho, Duclos and Jouhanneau 2019, p. 250) Sonja Grimm
and Brigitte Weiffen mention a gatekeeper elite, (see Grimm and Weiffen
2018, p. 262) relevant domestic actors who are able to create connections
or block FIA’s influence. This change of view on exogenous interventions
can be summed up by the thesis that external actors “cannot substitute for
or replace political behaviours derived from needs, experiences, histories
and evolutions quite different from those from which Western democracy
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is derived.” (Aguirre and van der Borgh 2010) Political theory has become
aware of this fact.

“One of the most controversial aspects of international intervention has
been the erosion of national sovereignty.” (Luckham 2005, p. 18) If we ac-
cept the thesis that every post-conflict state suffers from some sort of sover-
eignty gap between de facto and de iure sovereignty, then there is no doubt
that FIA fill part of that gap. Problems of dual legitimacy start emerging;
international legitimacy is derived from the operations of external actors
and their assumption of the prerogatives of a sovereign state. This is linked
to the legal and normative bases of their deployment. FIA are not held ac-
countable to the citizens or institutions of the state within which they act,
but to the supranational political constellation from which their legitimacy
is derived. Through some of their decisions, FIA directly neglect sovereign-
ty by taking a paternalist proxy governance position and implement their
decisions under the threat of international sanctions. The democratic legit-
imacy of such decisions is not questioned; they are usually justified as a re-
sponse to a threat to civil rights, or to a lack of stability of state institutions.
“Hence state sovereignty needs to be supplemented by a more robust and
genuinely equitable multilateralism, based on common norms and princi-
ples accepted by all the major international actors.” (Luckham 2005, p. 18)
This “sovereignty borrowing” is, in principle, temporary; it serves to protect
the citizens and the international order.

In succeeding chapters, we will compare two international intervention
setups in the Western Balkans — in Bosnia and Herzegovina and Kosovo. A
key question is why the international interventions resulted in completely
different outcomes in a similar geographical and political context. The an-
swer lies in their diametrically opposite approaches, the different goals they
tried to achieve, but also in the self-perception of FIA, and their vision of
their roles in the respective political systems.

2. Bosnia and Herzegovina — the parasitic
paradigm

Bosnia and Herzegovina is an example of a state that has remained im-
prisoned by its own political system, which was envisioned as a temporary
framework for the restitution of peace. In BIH, we can divide exogenous
intervention into two phases: the first was the diplomatic and military pres-
sure to end the war, and the second was the state-building process which is
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still ongoing to this day. Immediately after the peace agreement, FIA started
the state-building process by establishing a peace regime through “humble
consociationalism” (Barakat and Zyck » 17 After the passage of time it be-
came clear that “consociation regimes are not stable and can only survive
with the help of an outer force.” (Vlaisavljevi¢ 2009, p. 14) For instance,
John Gray considers BIH and Kosovo to be international protectorates, and
he does so without any hesitation; (see Vlaisavljevi¢ 2009, p. 14) Matthew
Parish and Francine Friedman concur with Gray. (see Parish 2007, pp. 11-
23; Friedman 2004) Similarly, many foreign political scientists do not even
consider BIH to have modern political sovereignty, but talk about it as an
“improvised,” (see Jeffrey 2013) “non-sovereign,” “non-wholesome,” “seg-
mented,” “weak” state, or even more radically as a “semi-protectorate.” (see
Kasapovi¢ 2005, pp. 13-14) Marcus Cox detects a crucial problem: “inter-
national organisations in Bosnia need to think strategically about how to
move from an international protectorate to an effective state.” (Cox 2001,
p- 19) BIH is a deeply divided society, (Kasapovi¢ 2005, pp. 13-14) whose
political system has just replicated social division and cemented it as a po-
litical constant. The initial intention was to turn belligerents into political
partners, who would, in a complex consociation system, be obliged to co-
operate, but with certain mechanisms in place to protect the vital national
interests of all the constituent nations. The constitutional framework was
considered temporary, i.e., transitional, which could be adjusted to the new
conditions of a more democratic transition. Every constitutional amend-
ment process would require consensus among the political representatives
of the three constituent nations, and therefore, any external changes would
be considered violations of the peace agreement because the Constitution
of BIH is Annex 4 of the agreement.

Important institutional segments of the political system were under the
direct influence of different international institutions in the early post-war
phase." Some important institutions were filled with foreigners under the
mandate of international institutions. For example, three of the nine judges

! Without going into any details, we will just briefly name the most important interna-

tional organisations operating in BIH and which stand out due to their importance. UN
- mission established in 1995, which had both a civil and police component (IPTF). The
police component of this mission was replaced by the European Police Mission in BIH
(EUPM) in 2002 in accordance with Annex 11 of Dayton Agreement. OESS — mission
established in 1995, significant in the electoral process because it organised and imple-
mented elections until 2001. Council of Europe — office established in 1996 which pri-
marily deals with protection and advancement of human rights and enhancement of
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of the Constitutional Court are foreign citizens appointed by the European
Court for Human Rights; the governor of the Central Bank was a foreigner
appointed by the IMF; and the ombudsman was appointed by the OSCE.
(Kasapovi¢ 2005, pp. 15) Foreign organisations also performed certain
functions of the political system; for example, the OSCE organised the first
post-war elections. The most significant of the FIA is the High Representa-
tive and the Office of the High Representative (OHR ), whose mandate is
determined by the United Nations Security Council. The institution of the
High Representative (OHR) is neither inscribed nor encoded in the Con-
stitutional framework of BIH. This institution was established in Annex
10 of the Peace Agreement, which exhaustively lists all the competences of
the High Representative in BIH. Cox underscores that “Under the Dayton
Agreement, the mandate of the High Representative is very limited, with
no direct authority over either civilian or military actors in the international
mission, and no authority within the domestic constitutional sphere.” (Cox
2001, p. 12) By no means does Annex 10 mention the High Representative
as the supreme interpreter of the constitution, nor does it grant him the
authority to interfere in executive, legislative or judicial power, nor does it
allow him to interfere in personal politics in the form of suspensions of poli-
ticians or institutional decisions. He is only mentioned in the second adden-
dum of Annex 4 as the president of the Joint Interim Commission “with a
mandate to discuss practical questions regarding the implementation of the
Constitution of BIH and of the General Framework Agreement and its An-
nexes, and to make recommendations and proposals.” (Tadi¢ 2013, p. 14)
Therefore, this institution was constituted as a pure political organ with-
out a firm and clear connection to the political system because the original
idea was that the OHR would become a coordinator and facilitator of peace
processes that concerned the civilian aspects of the Dayton Agreement,
nothing more. Over the course of time, the OHR developed into the ulti-
mate interpreter of the Dayton Constitution, and via its own actions, be-
came de facto sovereign. The legal foundation for this development did not
occur within the legal system of BIH but outside it. The turning point came
at the Peace Implementation Council (PIC) conference in Bonn in 1997,
where, by an expression of the political will of the international community,
the OHR received the so-called Bonn Powers (see Frani¢ 2013, pp. 47-52.;
Banning 2014, pp. 259-302) which enabled them to self-determine their

democracy levels in BIH. EU - present in military (EUFOR), police (EUPM) and civil
aspect (Special representative) in BIH.
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own authority regardless of internal institutions. Former High Representa-
tive Carlos Westendorp stated this explicitly: “I have the authority to inter-
pret my own authority.” (Pehar 2012, p. 8) They did not amend Annex 10;
they just granted more power to the OHR by a resolution, which was a pure
act of political will that distorted the entire political system. The Bonn Pow-
ers were created as a very flimsy structure of a different kind of institution
that depended on self-perception and the interpretation of potential acts in
a political system. “Therefore the OHR cannot rely on the so-called ‘Bonn
Powers’ as a basis of the acts discussed. As a matter of fact, they actually do
not qualify as a legal power. Their existence is a powerful, but delusive legal
fiction.” (Banning 2014, p. 302)

Two assumptions were decisive in the reconstruction of the position of
the OHR: the first was the idea that the domestic institutions were com-
pletely incapable of resolving problems, and the second was that the FIA al-
ready had the knowledge and capabilities to solve those problems. This was
the moment the international community “borrowed,” or more precisely,
“usurped” domestic sovereignty and created a paternalistic Leviathan that
stood outside the system for the beneficiaries of the system. He was given
more powerful political “weapons” to put the whole system and disobedi-
ent politicians in order without any kind of political accountability to the
citizens of BIH, and without any need to consult the legal institution of
state. It was a form of “imposed custody.” (Said 1999, p. 431)

It became like a balloon that could inflate to unimaginable proportions:
former High Representatives even took on the role of moral interpreters of
social reality, not just political. For example, Paddy Ashdown removed the
Nobel laureate, Ivo Andri¢é, from school curricula because he had interpret-
ed that some content in Andri¢’s novel might be disturbing or offensive to
Muslims. (Baros 2010) On the other hand, the OHR could be completely
passive like they have been in previous mandate. Former High Representa-
tive Valentin Inzko did not participate in the election law amendment pro-
cess, nor did he make any decisions which would help bypass the potential
constitutional crisis after the breakdown of that process.> Many of the sym-

> Former HR Valentin Inzko made one important exception. In July 2021, he enforced

amendments to the Criminal Code which forbid any kind of glorification of war
criminals and negation of genocide. This decision resulted with a counteraction of all
Serbian parliamentary parties and their refusal to implement the decision in the Re-
public of Srpska. ‘HR’s Decision on Enacting the Law on Amendment to the Crim-
inal Code of Bosnia and Herzegovina’, OHR, 23 July 2021, http://www.ohr.int/
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bolic elements of citizenship were enforced by the OHR: national flag, car
plates, paper money, the Statute of the City of Mostar. The fact that High
Representatives made decisions which infringed all branches of power is a
big issue; their actions intersected and annulled the traditional democratic
power division. Knaus and Martin compare this situation with English co-
lonial rule in India in the 19® century. (see Knaus and Martin 2003, p. 62)
A significant part of the OHR’s decisions was related to the dismissal of
democratically elected political actors: the OHR removed them from office
without any explanation and without any possibility of due legal process.
(Cox 2001, p. 13) Analysts agreed that this was a process to show who was
the sheriff in town; Mathew Parish called it a “political scalp.” (Parish 2007,
p- 14) The OHR became a pre-modern sovereign without any real account-
ability, just with borrowed sovereignty that was not put into the form of
“performative sovereignty.” (Pehar 2012, p. 4) The last concept presuppos-
es that the bearer of sovereignty has reflexive legitimacy from the subjects
from whom he ‘borrowed’ sovereignty. Performative sovereignty demands
the transformation of a pre-modern sovereign into a democratically con-
ditioned one, who will always compare his actions with feedback from the
political nation. If there is no reverse legitimacy, the sovereign is dismissed
with no possibility of permanent power usurpation; in short, sovereignty
is a two-sided and temporary constellation of political power. Democratic
sovereignty depends upon legitimisation by the political community, not by
self-perception, or by an external, fictive, political mandate of the interna-
tional community, or by resolution of the Security Council.

We take the theoretical matrix depicting the essence of the presence, posi-
tion, and function of the OHR in BIH from Giorgio Agamben. His inter-
pretation of the concept “state of emergency” (see Agamben 2008) allows
for a much clearer picture of the situation in BIH. The actor who deter-
mines the state of emergency is indeed the real sovereign. The latter will
always stand outside the political community over which they exert sover-
eign power. Their position is above the political system, outside the consti-
tution, and they act through pure political force. Thus, their decisions are
not grounded in the parliamentary procedure, nor do they have legitimate
validation from society. We can conclude that their decisions are a self-legit-
imising political force. That is why the statement that the OHR is a subject
which “does not decide on state of emergency but is the state of emergency”

hrs-decision-on-enacting-the-law-on-amendment-to-the-criminal-code-of-bosnia-and-
herzegovina/, (accessed 7 January 2023).
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(Curak 2006, p 116) cannot be truer. This means that the sovereign is an
actor that exists outside the constitutional framework or medium of law yet
has the wide-ranging power of self-interpretative powers to guarantee the
political system and also to interpret the constitution in which it is not codi-
fied. They became the threshold between political force and law. (Agamben
2008, p. 34) This actually means that without their political presence, the
state of emergency would automatically be annulled, and the state would
reset to its initial constitutional settings. To simplify, without a perpetual
state of emergency, the OHR could not exist. There is no political or judi-
cial instance which has the jurisdiction to question, dispute or annul their
decisions, so they just act in the medium of political force, do whatever they
want, not according to the exhaustive conditions of their mandate but ac-
cording to their own estimation of what they are supposed to do. The OHR
unified executive, judicial and legislative power and became “the most influ-
ential institution in Bosnia and Herzegovina and the only one not formally
based on the division of authority.” (Bieber 2004, pp. 91-92)

The transition period in BIH demanded a certain mediator, i.c., a tem-
porary sovereign who would, through political force, supplant the lack of
institutional capacities for the reform process. However, this has been com-
pletely refuted over time; the actions of the OHR did not significantly con-
tribute to the development of statehood, democracy, and the creation of a
functioning state apparatus. Moreover, they caused significant setbacks in
all segments. One of the most symptomatic examples is Paddy Ashdown’s
insistence on a centralised police reform even though he had no jurisdiction
for this, and the police system is clearly determined through the multi-level
government. This issue was imposed as a condition for signing the Stabili-
sation and Association Agreement between the European Union and BIH.
(Parish 2007, p. 19) Ashdown created a political crisis out of nothing and
imposed police reform as the top political issue and the main obstacle to
Euro-Atlantic integrations. OHR arbitrarily changed the constitutional
matter and therefore changed the nature of the political system complete-
ly. Wolfgang Petrich arbitrarily added amendments to the Constitution of
the Federation of BIH without the approval of parliament or confirma-
tion by citizens through referendum. He presented the change of elector-
al law as a serious obstacle to BIH’s accession to the Council of Europe
and to strengthening relations with the EU. (Coles 2007, p. 261) Thus, the
OHR connected a completely arbitrary view on the necessity of electoral
law changes with processes which were not directly connected to them, and
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by doing so, they forced domestic actors to accept the proposed changes.
Even more direct interference in the electoral process occurred with the sus-
pension of a decision of Central Electoral Committee (CIK) on March 28,
2010, “with the explanation that his decision should ensure the legal secu-
rity that the authorities would perform their vital functions in the interim
period until the domestic judicial bodies have completed their job.” (Mar-
tinovi¢ 2012, p. 13) At the last general elections, held in October 2022, on
election night, High Representative Christian Schmidt intervened in the
election law and in the Constitution of the Federation of BIH, supplement-
ing it with new provisions for filling the House of Peoples at the level of the
Federation of BIH.? This kind of invasive interventionism is what the OHR
has become: a catalyst of constitutional/political crisis and their solutions.
OHR certainly is not just a keeper of the peace agreement or facilitator, his
role is much larger and more significant. The first High Representative in
BIH, Carl Bildt, pointed out:

“Is Bosnia supposed to be a protectorate, where the international community
can devise, impose, and implement decisions at will? Or is it a truly sovereign
country that should sort out its own problems? In a sense, the office of the
international high representative — a post that I was the first to hold after the
war — has gone from being part of the solution to part of the problem.” (Bildt
2022)

FIA are still present in BIH, including the OHR, without a precise time
limitation on their mandate, with powers that were supposed to have been
transferred to local authorities and with a limited effort on their part to
make the state apparatus functional.

3 The merits of these decisions boil down to increasing the number of delegates in the

House of Peoples in the clubs of Croats, Serbs and Bosniaks to 23, and Others to 11,
with an increase of the majority threshold in each club to 11 votes. In addition to the
above, the High Representative changed the procedure for electing the president and
vice president of the Federation, as well as the federal government, with the justifica-
tion that it was about preventing potential blockages to the establishment of a new gov-
ernment. ‘Decision Enacting Amendments to the Constitution of the Federation of
Bosnia and Herzegovina’, OHR, 2 October 2022, http://www.ohr.int/decision-enact-
ing-amendments-to-the-constitution-of-the-federation-of-bosnia-and-herzegovina-3/,
(accessed 7 January 2023); ‘Decision Enacting the Law on Amendments to the Election
Law of Bosnia and Herzegovina’, OHR, 2 October 2022, http://www.ohr.int/decision-
enacting-the-law-on-amendments-to-the-election-law-of-bosnia-and-herzegovina-8/,
(accessed 7 January 2023)
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3. Kosovo — a decomposing paradigm

Kosovo, just like BIH, experienced war, destruction, and the collapse of
public institutions, and was later the object of intervention by the inter-
national community in order to establish a framework for further coexis-
tence of the state with an ethnically divided society. Despite FIA assuming
responsibility for the state-building process of both states immediately after
the end of their respective conflicts, there are, nevertheless, certain differ-
ences in the way the situations in these post-conflict states were managed.
In this section, we will briefly present the main features of FIA activities
in Kosovo, and then we will be able to compare the situation in Kosovo
to the situation in BIH, and to answer the main question: which concept
was more successful and/or justified? To be perfectly clear, “the strategy ad-
opted in each case by the international community was substantially the
same. This model involved installing international officials with executive
authorities over the territories, whose decisions purported to have the force
of law.” (Parish 2010, p. 1) Bearing this in mind, we will point out some of
the differences between the two cases of state-building.

Like BIH, Kosovo also had two phases of exogenous intervention: the
first was military and diplomatic, and after that, the international commu-
nity started the invasive state-building process. Unlike the situation in Bos-
nia and Herzegovina, the agreement for Kosovo was relatively clear and ex-
plicit from the beginning. UN Security Council Resolution 1244, adopted
on June 10, 1999, was meant to provide a framework for the resolution of
the conflict in Kosovo. According to the document, an acceptable solution
for Kosovo was to be achieved in several ways. First, the Security Council
authorised the Secretary-General through the Resolution “to establish an
international civil presence in Kosovo in order to provide an interim ad-
ministration for Kosovo,” and to “provide transitional administration while
establishing and overseeing the development of provisional democratic
self-governing institutions to ensure conditions for a peaceful and normal
life for all inhabitants of Kosovo.” (Security Council Resolution 1244, 1999)
This resolution authorised the deployment of an international civilian and
military presence with executive powers over the territories. Furthermore,
the Resolution stated that the international civilian presence would facili-
tate the political process to determine the future status of Kosovo.

It seems that the Resolution ensured a sufficient legal and political frame-
work for taking over institutional functions in Kosovo. In the Regulation

TINC 3(2) — December 2024



Borrowed Sovereignty And Its Institutional Effects..

from June 1999, Special Representative of the Secretary-General “outlines
that the authority vested in UNMIK* by means of Resolution 1244 com-
prises all legislative and executive power, as well as the authority to admin-
ister the judiciary.” (Friedrich 2005, p. 238) It is important to note that the
Resolution implied that UNMIK would gradually transfer powers to the
local level. After having facilitated the political process to determine Koso-
vo’s future status, UNMIK was responsible for overseeing the final transfer
of authority to the institutions established under the final settlement. (Frie-
drich 2005, p. 238) In other words, the institutions created for Kosovo were
meant to be temporary solutions, whereas the international institutions in
BIH seem to be permanent, or at least they appear to be permanent twen-
ty-five years after the end of the war. To clarify further, UNMIK initially
was organised into four major pillars: civil administration; judiciary; insti-
tution building and elections; and economic development. After indepen-
dence, the role of UNMIK was significantly reduced. As of June 2008, the
UNMIK structure comprised the Democratisation and Institution Build-
ing pillar under the auspices of OSCE. (Bislimi 2012, p. 54) Even though
only UNMIK had the authority to decide any matters related to Kosovo,
FIA seemed to have understood immediately that their mission was next
to impossible without the involvement of the local political leadership. For
example, UNMIK established a Joint Administrative Council (JAC), which
was a government-like body, and the Kosovo Transitional Council (KTC),
which was a legislature-like body. Of course, as UNMIK’s role started to
weaken, the role of the EU increased. The role of UNMIK finally became
completely redundant when Kosovo declared its independence and the
EU took over major tasks in post-independence Kosovo. (Bislimi 2012, pp.
55-56)

Kosovo’s Declaration of Independence, however, pledged that Kosovo
would fully implement the Ahtisaary Plan. Thus, UNMIK’s existence con-
tinued without a new UN Security Council resolution, but its role as an
almighty actor expired with Kosovo’s Declaration of Independence. The
state-building process in Kosovo had entered its final phase. A new inter-
national presence, however, was established in post-independence Kosovo:
the EU Rule of Law Mission (EULEX) and the International Civilian Of-
fice (ICO), headed by the International Civilian Representative/EU Special
Representative (EUSR). (Bislimi 2012, p. 59)

4 UNMIK is an abbreviation for “The United Nations Interim Administration Mission
in Kosovo’.
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What is most important to mention, the final provisions of Kosovo’s
Constitution state that “the provisions of the Comprehensive Proposal for
the Kosovo Status Settlement dated 26 March 2007 shall take precedence
over all other legal provisions in Kosovo,” (Constitution of the Republic of
Kosovo 2008, p. 55) and that the Constitution shall be interpreted in com-
pliance with the Proposal. Furthermore, it states that if there are inconsis-
tencies between the provisions of this Constitution, laws or other legal acts
of the Republic of Kosovo and the provisions of the said Settlement, the
latter shall prevail. (see Constitution of the Republic of Kosovo, 2008) Fur-
thermore, the Comprehensive Proposal for the Kosovo Status Settlement
clearly stipulates that the International Civilian Representative will be the
ultimate supervisory authority over implementation of the Settlement.
They are mandated to annul decisions or laws adopted by Kosovo authori-
ties and sanction public officials whose actions they determine to be incon-
sistent with the Settlement. (Main provisions of the Comprebensive Proposal
for the Kosovo Status Settlement 2007, p. 8) In other words, the International
Civilian Representative was supposed to be the final authority in Kosovo
regarding interpretation of the civilian aspects of the said Comprehensive
Proposal. No Republic of Kosovo authority was meant to have jurisdiction
to review, diminish or otherwise restrict the mandate, powers, and obliga-
tions of the International Civilian Representative. (Constitution of the Re-
public of Kosovo 2008, p. 57) But “in practice, the ICO has not officially
made use of its powers [...] The lack of law-making powers relegates it to
a more reactive role in the legislative field.” (Grewe and Riegner 2011, p.
60) And this, alone, is the biggest difference to the OHR and situation in
BIH. The authorities of Kosovo subsumed all the powers from FIA and
created a functional and self-sustainable state without dependency on FIA
presence. They avoided running the risk of FIA becoming “a central pillar
of the domestic constitutional structure, unable either to withdraw or to
force the central institutions to function independently.” (Cox 2001, p. 14)
Unfortunately, BIH hasn’t.

4. Concluding remarks

Both countries experienced the strong presence of the international com-
munity, whose missions Grimm and Weiffen describe as ‘heavy footprint’
missions. (Grimm and Weiffen 2018, p. 261) The first phase of post-con-
flict recovery was unimaginable without an external presence as the key
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factor for the establishment of the constitutional framework for both coun-
tries. State-building processes in these countries were a text-book example
of “post-cold war challenges to sovereignty.” (Barakat and Zyck P74 “A
key aspect of governance in both Bosnia-Herzegovina and Kosovo is the
substantial role of international actors, being able to override decisions of
institutions and intervene in the decision-making processes themselves.”
(Bieber 2004, p. 3) In both countries, “international actors have ensured a
continued constitutional role for internationalized institutions under the
respective new legal orders.” (Grewe and Riegner 2011, p. 38) Furthermore,
in both countries, FIA “were designed to be largely insulated from judicial
review, which is problematic in terms of the doctrine of separation of pow-
ers and rule of law.” (Grewe and Riegner 2011, p. 38)

But there are also substantial differences. The first difference is practi-
cally political honesty because, unlike the OHR which was conceived as a
mediator in BIH, the UNMIK took full control of Kosovo’s executive, ju-
diciary and legislative institutions from the beginning. Perhaps, this was a
lesson learnt from the poor example set in BIH, where the OHR was rede-
signed over time without any constitutional grounds for the role that they
played. In contrast to Kosovo, the approach initially taken by the interna-
tional community in BIH did not provide for a similar displacement of the
sovereign government of the state. (Friedrich 2005, p. 239) The OHR was
supposed to only be the mediator in handling the differences among the
Serbian, Bosniak and Croatian political parties. The Security Council Reso-
lution that endorsed the establishment of the OHR limited itself to recalling
the “Dayton formulations, and does not define the respective competencies
in more detail. Consequently, it was the High Representative himself who —
very generously — interpreted his own competencies.” (Grewe and Riegner
2011, p. 54) During the process, FIA in Kosovo had a constitutional man-
date to create a paternalist proxy governance in order to create a functional
state system and to transfer powers to local authorities. FIA in BIH, with-
out a constitutional background, improvised the same process and became
a paternalist figure without creating a functional state or transferring their
power to local authorities.

The second difference lies in the fact that the international administra-
tion in Kosovo was established for an initial period of one year, and it was
supposed to continue if the UN decided in favour thereof. And indeed, the
UNMIK transferred their political powers to local government, while in
BIH, the OHR can seemingly do whatever they want because they do not
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have a limited mandate. FIA in Kosovo slowly weakened their position by
transferring powers to domestic institutions. The outcome is clear: Koso-
vo is a much more stable and functional state than BIH and without a de-
pendency on FIA. According to “Nations in transit” reports, (Nations in
transit: table of country scores, 2018; 2020) Kosovo scored better than BIH
twice in a row in a few fields: in the field of national democratic governance,
local democratic governance and independent media. Future state-building
agents can learn a few important lessons from the mistakes of the OHR:
“Be aware of our role as outsiders, with limited mandates and legitimating
to interfere; leave room for ownership; keep the partners in the post-conflict
society primarily responsible from the onset; avoid any perception of an oc-
cupation syndrome on the side of the host country population.” (Schmunk
2010, p. 35)

The third difference relates to the fact that in Kosovo, there are no rele-
vant political subjects that would pledge for FIA remaining in their polit-
ical system. In BIH, there are politicians and intellectuals who claim that
the OHR has become an integral part of BIH’s political system, and that
ending their mandate would cause an even bigger political crisis.> Others
go so far as to blame the OHR in every political crisis. (see Bonske oviasti:
Hoce li medunarodna zajednica vratiti povjerenje,2019) They appeal for the
re-activation of the Bonn Powers and their implementation in overcoming
the political crises which emerge like in any other democratic system. The
assumption of this thesis was the claim that the OHR had compensated for
the lack of minimal consensus on statehood and created certain elements of
sovereignty, and influenced the results of political processes through their
actions. (see Pejanovi¢ 2010; Markovi¢ 2011, pp. 51-71; Haveri¢ 2013, pp.
164-171) However, this is a completely skewed and incorrect thesis, because,
through their decisions, the OHR is continuously delaying the need for do-
mestic political elites to confront the painful process of reaching consensus
and creating a functional political system. The domestic elites have always
known that if they could not agree, someone would do it instead of them.
(see Blagov¢anin 2016) The OHR has assumed a paternal position of ad hoc
solutions by the completely selective use of their “fictive” jurisdictions with-
out caring for the long-term outcomes of their actions. Given that there is
no mechanism of accountability towards the citizens of BIH, it is possible

5 Admittedly, such opinions are often justified due to the occasional expression of sepa-

ratist tendencies from the Republika Srpska, which without the OHR could lead to a
serious disruption of the Dayton order, and potentially threaten the survival of the state.
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to conclude that the OHR is one of a key factors for the lack of democracy
in BIH. (Baros, 2010)

Currently, the OHR becomes quite active, often resorting to the use of
his Bonn powers and interference in political processes. We can describe this
situation as a paternalist proxy governance in the process of cooling. There
are still no indications that the OHR will “return” the borrowed sovereign-
ty; unfortunately, we are in danger of a temporary peace process being trans-
formed into a “permanent Berlin Congress.” (Garton Ash, 1995) The sit-
uation in which the country has a High representative becomes grotesque,
especially considering the approved candidate status of the country for EU
accession. A logical question asserts itself: if there is no exit strategy for the
OHR, what would be their role in future negotiations with the EU? The
words of Olli Rehn, a former EU Enlargement Commissioner, are certainly
eye-opening: “The OHR cannot take this country to where you want to go
next... there is no way a quasi-protectorate can join the EU. Nor will an EU
membership application be considered so long as the OHR is around... to
avoid any misunderstanding: a country with a High Representative cannot
become a candidate country with the EU.” (Baros, 2010)
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